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THRU: Alan W Eckert
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TO Wlliam G Rosenberg
Assi st ant Admi ni strator
for Air and Radi ation

The First Circuit Court of Appeals has issued a decision which, in
resoundi ng terns, upholds the rules governing applicability of PSD to mgjor
nodi fi cati ons under the Clean Air Act. |In Puerto Rican Cenent Co., Inc. v.
EPA, No. 89-1070 (slip op. COct. 31, 1989) (copy attached), the court
affirmed EPA's position that when a conpany makes a "physical or operational
change" at an existing facility, there is a "mgjor nodification" subject to
PSD review if a conparison of actual em ssions before the change with
potential em ssions thereafter shows a "significant net increase.”
Essentially, the court enbraced our view that alterations at a plant provide
an econom c incentive to increase production, and nust undergo PSD revi ew
unl ess the conpany agrees to limt its actual emi ssions to current |evels.
The facts of the case and the court's hol dings are sunmari zed bel ow.

Puerto Rican Cenent planned to convert cenent kilns froma "wet"
process to a "dry" process. Overall production capacity woul d have
i ncreased, but because the new process was inherently less polluting, both
total potential em ssions and em ssions per unit of production would have
decreased. Neverthel ess, because the plant had operated at 60% capacity in
recent years, a conparison of actual em ssions before the conversion with
potential em ssions thereafter showed a significant increase. The PSD
regul ati ons provide that a physical or operational change is subject to
review as a mgjor modification if there will be a significant net increase
in actual em ssions. However, because
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actual em ssions cannot be predicted before the nodification occurs, the

rul es al so provide that where a source has not begun "normal operations,"
its actual emi ssions are assumed to be its potential to emt. See, e.g., 40
C F.R Section 52.21(b) (2) (i), (b) (3), (b) (21) (i) and (b) (21) (iv).
Region Il advised the conpany that potential em ssions would be considered
here, because the nodified unit had not yet begun nornmal operations. Hence,
t he Regi on found, PSD woul d apply because there would be a significant net

i ncrease (taking contenporaneous increases and decreases into account). The
conpany then sought review in the court of appeals. [SEE FOOTNOTE 1]

The court held first that EPA's "actual -to-potential” nethod of
nmeasuring em ssions increases where an em ssions unit has not begun nornal
operations is consistent with the terns of the regul ations thensel ves and
with the preanble. See slip op. at 13-16. The court also found that it was
proper for EPA to apply this calculus to nodified units as well as to new
units. See slip op. at 19.

Second, the court rejected the conpany's argunent that EPA's position
woul d suppress the devel opnent of newer, less-polluting facilities,
accepting instead EPA's rationale that nodifications provide an econom c
incentive to increase production, and hence, em ssions:

[the] company argues that EPA's interpretation ... nakes little sense
because it would significantly discourage the Conpany, and others Ilike
it, frominstalling nore efficient machinery that, at any production
level, emts significantly less pollution. But we cannot agree. EPA
has sinply taken account of, and given controlling weight to, a
different consideration: the fact that a firms decision to introduce
new, nore efficient machinery may lead the firmto decide to increase
the level of production, with the result that, despite the new

machi nery, overall emissions will increase.

Slip op. at 16 (enphasis in original).

[ FOOTNOTE 1] However, the parties also agreed that if EPA were upheld,
Puerto Rican Cenent woul d accept federally enforceabl e
operational restrictions on its potential to emt, such that
there woul d be no net increase, and no PSD cover age.
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Third, the court ruled that the provision in the PSD regul ations that
excl udes eni ssions increases due to increased production rates or hours of
operations (see, e.g., 40 CF.R 52.21(b) (2) (iii) (f)) does not apply
where those increases are linked to a physical or operational change. The
conpany had argued that under this provision, it could increase production
at its old kilns to 100 percent of capacity, and should also be allowed to
do so with the nore efficient kilns. The court rejected this claim
pointing to the statute's focus on "construction" of facilities (see section
169(2) (©)) and to "a prediction that, as a general rule, new building wll
nore likely lead to increased enmissions levels." Consequently, the court
found no contradiction between allow ng increased out put at existing
facilities to avoid review while subjecting increased out put of new capacity
of PSD coverage. Slip op. at 18-19. [SEE FOOTNOTE 2]

The issues addressed in Puerto Rican Cement are anobng those still
pendi ng before the Seventh Circuit in Wsconsin Electric Power Co. v.
Reilly, Nos. 88-3264 and 89-1339 ("WEPCO'). W have advised that court of
the First Circuit decision, which should have a favorable inpact for us.

The Puerto Rican Cenent decision is a ringing endorsenent of an
i mportant facet of EPA's recent activist posture on PSD issues. It can be
read as a green light for the Agency to proceed to rigorously apply new
source requirenents to a broad range of physical or operational changes at
existing facilities where the changes provide an econom ¢ incentive that
m ght result in increased em ssions. However, there are nmany potenti al

[ FOOTNOTE 2] In addition, the court found that an isolated prior
inconsistent interpretation of EPA's applicability rules did
not invalidate the Agency's determination as to Puerto Rican
Cenent. Slip op. at 19-22. Also, the court upheld EPA's
interpretation that the time period for cal culating
"cont enpor aneous” em ssions increases and decreases runs
backward fromthe comencenent of construction on the
particul ar change, not fromthe time the conpany sought a
nonapplicability determination fromEPA. Slip op. at 24-26.
Finally, the court rejected Puerto Rican Cenent's attenpt to
gain judicial review of the | awful ness of the PSD regul ati ons
thensel ves. The First Circuit noted that under section 307
(b) (1), challenges to nationally applicable regul ati ons may
be I odged only in the District of Colunmbia Circuit, and that
such a challenge is still pending in Chemical Mrs. Ass'n v.
EPA, No. 79-1112.
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pitfalls to the Agency's approach. This case and the upconming ruling in the
VEPCO case thus underscore the need for EPA to address in a conprehensive
manner the various PSD applicability issues that have arisen in the |ast
year or so. They also increase the likelihood that industry petitioners
will attenpt to revive Exhibit B of the settlenent agreement in Chem cal
Manuf acturers Association v. EPA, No. 79-1112 (D.C. Cir.). Under that |ong-
dor mant agreenent, EPA pledged to propose and take final action on revisions
to the new source review regul ati ons that would replace the actual -to-
potential calculus with an applicability system based on changes in
potential em ssions. W are preparing a nenorandum for M ke Shapiro on all
of these issues, and hope to brief himon themin the near future.

At t achnent

cc: Don Elliott
Geral d Yanada
M chael Shapiro
Lydi a Wegman
Geral d Em son
John Cal cagni

John Seitz

Rob Brenner

Air Division Directors, |-X
Regi onal Counsels, |-X

Ceral d Yamada
C. Marshall Cain



United States Court of Appeals
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No. 89-1070
PUERTO RI CAN CEMENT COWMPANY, INC.,
Petitioner,
V.
UNI TED STATES ENVI RONMVENTAL PROTECTI ON AGENCY,

Respondent .

ON PETI TI ON FOR REVI EW OF AN ORDER OF
THE UNI TED STATES ENVI RONMENTAL PROTECTI ON AGENCY
Bef ore
Bownes, Circuit Judge,
Fairchild, [ SEE FOOTNOTE *] Senior Circuit Judge,
and Breyer, Circuit Judge.
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Renton, Attorneys, Ofice of General Counsel, and Joseph A. Siegel, Ofice
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[ FOOTNOTE *] O the United States Court of Appeals for the Seventh
Circuit, sitting by designation.
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BREYER, Circuit Judge. The Puerto Rican Cenent Co. (the "Conpany")
wi shes to build a new cenment kiln, replacing older kilns that it now
operates at about 60 percent of their capacity. |If operated to achieve
about the sanme |evel of production, the new kiln will pollute far |ess than
the older kilns; but, if the Conpany operates the new kiln at significantly
hi gher production levels, it will emit nore pollutants than did the ol der
kil ns. The Environnmental Protection Agency, noting that it is possible that
the new kiln will produce nore pollution, has held that the Conpany cannot
build it without obtaining a special kind of EPA approval, required when one
wi shes to "construct” a "major emtting facility" in a place where the air
is particularly clean. (The facility nust neet "prevention of significant
deterioration"” ("PSD') requirenents. See 42 U.S.C. Section 7475.) The
Conpany appeals. W find that EPA'S determination is |awful.

l.
Backgr ound
1. Factual: The Conpany's cenment plant contains six kilns, which
produce a fine powder called "clinker." In 1987 the Conpany decided to

convert Kiln No. 6 froma "wet,"” to a "dry," cenent-naking process, and to
conbine that kiln with
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Kiln No. 3 At that tine, Kilns 3 and 6 were operating at about 60 percent
of their conbined capacity, producing about 424,000 tons of clinker per
year. The converted kiln would have a total capacity of 961, 000 tons of
clinker per year, or about 35 percent nore than the 705,000 ton capacity of
Kilns 3 and 6. At any given |evel of production the new kiln would emnit

l ess air polluting substance than the two ol der kilns conbined, and woul d
use less fuel to boot. However, if the Conpany decided to operate the new
kiln close to its capacity, it mght produce both nore clinker and nore
pollution than the old kilns produced when operated at 60 percent of their
capacity. In particular, information submtted by the Conpany suggests the
fol | ow ng:
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Pounds of Em ssions Per Ton of Cinker Produced

NOx So2 PM
ad (Wet) Process 4.9 6. 32 0.234
New (Dry) Process 2.6 4.01 0.133

Fig. 1: Conparative Em ssions Rates

Tons of Em ssions Per Year

NOx So2 PM

ad (Wet) Process

/ Actual (operated at 1100 1340 49. 6

about 60% of capacity)

/ Potenti al 1745 2230 82.6
New (Dry) Process

/ Act ual 578 850 28.2

/ Potential (operated 1250 1927 64.0

at full capacity)

Fig. 2: Conparative Em ssions Anpunts

These charts show the rate and anpunt of emnissions of three pollutants:

ni trogen oxides, sulfur dioxide, and particulate matter. The "Actual" rate
of production is the average rate for Kilns 3 and 6 for the years 1985- 86,
or 424,000 tons; the "Potential" rate equals 705,000 tons of clinker per
year for the old wet process and 911,000 tons of clinker per year for the
new dry process. The enbol dened nunbers are those used by EPA in conparing
actual emi ssions of the old kilns with potential em ssions of the proposed
new kiln. The charts nake clear that emissions will increase only if the
conpany operates the new kiln at significantly higher production |evels.
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2. Legal: Since the cenent plant is |ocated near Ponce, Puerto Rico
where the air quality is better than national anbient air quality standards,
new construction is subject to PSD provisions contained in Part C of Title
of the Clean Air Act. See 42 U.S.C. Sections 7470-7479. That part of the
Act says that "[n]o mpjor emtting facility . . . may be constructed in any
[such] area" without various specified studies, reviews, denpbnstrations of
conpliance with certain substantive standards, and the issuance of a permt
See 42 U.S.C. Section 7475 (enphasis added). The Act defines "mgjor
emtting facility" as a "stationary source[] of air pollutants,” including
Portland Cenent plants that "emt, or have the potential to emt, one
hundred tons per year or nore of any air pollutant” (such as the facilities
at issue here). 42 U S.C. Section 7479(1). It defines "construction" to
include to "nmodification," which it says

nmeans any physical change in, or change in the nethod of operation
of, a stationary source which increases the amount of any air
pollutant emtted by such see or which results in the em ssion of
any air pollutant not previously enmtted

42 U.S.C. Sections 7411(a)(4), 7479(2)(C). The Act also provides that EPA
itself must review the construction proposal and



provi de the necessary approval s where, as here, no EPA-approved "state
inmplementation plan" is in effect. See 42 U.S.C. Section 7478; 40 C.F. R
52.21(a).

Because the pernmitting process is costly and tine-consuni ng, EPA has
devel oped an informal system for determ ning whether or not a particular
construction proposal does, or does not, fall within the scope of the PSD
permit law. |f EPA decides that PSD review is unnecessary, it issues a
"non-applicability determ nation" (known as a "NAD").

3. Proceedings: On July 9, 1987, the Conpany asked EPA for a NAD. It
submitted information to EPA over an eight-nonth period. On August 30,
1988, EPA denied the Conpany the NAD. The Conpany has appeal ed EPA' s
determination to this court. Subsequent to the docketing of this appeal the
Conpany and EPA agreed that, if the Conpany | oses this appeal, it wll
operate its new facility at a sufficiently |low capacity to prevent any
actual increase in enissions levels. EPA will then issue a NAD, See 40
C.F.R 52.21(b) (4) (federally enforceable limtations on enmssions will be
taken into consideration in determning "potential to emt"), but the
Conpany will lose its right to ask for a PSD permt, thereby giving up the
possibility of obtaining EPA's approval for an increase of em ssions.
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11,
Jurisdiction

The Conmpany can appeal the EPA' s decision denying a NAD only if that
decision is a "final action of the adm nistrator.” 42 U.S.C Section
7607(b) (1); ef. 5 U.S.C. Section 704 (specifying actions revi ewabl e under
the Administrative Procedure Act). As other courts have recogni zed
Hawai i an Elec. Co. v. EPA 723 F.2d 1440, 1442-44 (9th Cr. 1984), one m ght
question the "finality" of such a decision either 1) because the agency nust
take further action to obtain an enforceable order (a probl em of
"ripeness"), or 2) because the Conpany can take further adnministrative steps
(i.e., it can invoke the PSD review process) and thereby perhaps obtain the
permission to build that it seeks (a problem of "exhaustion of
adm ni strative renedies").

The first of these problens -- that of "ripeness" -- is not
particularly serious here. Even though the NAD denial does not, by itself,
order the Conpany to refrain frombuilding (EPA woul d have to bring an
enforcement action to stop the conpany from building, see 42 U S.C. Section
7477), it is well established that "ripeness" turns not upon such fornma
consi derations, but rather upon such functional considerations as "the
fitness of the issues for judicial decision and the
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hardship to the parties of w thholding court consideration.” Abbott
Laboratories v. Gardner, 387 U.S. 136, 149 (1967). (But conpare Justice
Brandei s' now out dated description of finality in United States v. Los
Angeles & Salt Lake R R Co., 273 U. S 299, 309-310 (1927)). Here, the EPA's
position on the |legal question (of PSD applicability) is final and
authoritative; court review w ll not "deprive the agency of the opportunity
torefine, revise or clarify the . . . matter at issue.”" Roosevelt
Canpobello Int'l Park Conmin v. EPA 684 F.2d 1034, 1040 (1st Cir. 1982).

Mor eover, the fact-based record nakes the legal issue "sufficiently
concrete" to permt a court's focused attention. At the sane tine, to

wi t hhol d revi ew woul d work consi derabl e hardship on the Conpany, forcing it
either to abandon its building plans, to conprom se them by agreeing to

em ssions limtations, or to engage in a long, costly PSD review process.
Under these circunstances, we consider the issue sufficiently "ripe." See
Abbott Laboratories, 387 U S. at 148-49; Hawaiian Elec. Co., 723 F.2d at
1443. Cf. Roosevelt 684 F.2d at 1040 (issue not "ripe" where agency nmay
well take legal action that woul d nbot the controversy).

The second problemis nore serious. The conpany, in a sense, may not
yet have "exhausted" its agency renedies;
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in principals it could, by follow ng the PSD revi ew procedures, possibly
obtain from EPA permission to build the new kiln and to operate it at
whatever levels it wishes. O course, it is mobst unlikely that EPA, in the
process, will reverse its determination that PSD review applies to the kiln.
But, that fact does not end the matter, both because the Conpany may obtain
a formof building perm ssion and because the Supreme Court has held that an
"interlocutory" agency decision may not be sufficiently "final" to warrant
review. The Court held that a roughly anal ogous type of agency decision --
a Federal Trade Commi ssion decision to initiate an expensive, tine consum ng
agency proceedi ng against a conpany -- was "interlocutory” and not "final"
for review purposes despite the "substantial burden" that forced
participation in the adm nistrative proceeding would i npose upon the
conpany. FTC v. Standard Ol Co., 449 U S. 232, 244 (1980). And, in so

hol di ng, the Court noted that "'the expense and annoyance of litigation is
"part of the social burden of living under government"'" Standard O, 449
U S. at 244 (quoting Petrol eum Exploration, Inc. v. Public Service Conm n,
304 U.S. 209, 222 (1938) (quoting Bradley Lumber Co. v. NLRB, 84 F.2d. 97,
100 (5th Gir. 1936))).
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VWi le we recognize the possible analogy to Standard G 1, we also
recogni ze that legal doctrines concerning "finality," particularly those
related (closely or distantly) to "exhaustion of remedies,” are riddled with
exceptions. See, e.g., 4 K Davis, Administrative Law Treati se Section
26: 1, at 414 (1983) (The doctrine that adm nistrative renmedi es nust be
exhausted is "false alnobst as often as [it is] true."). W believe this is
a case to apply the exception, not the rule.

First, the legal question at issue -- the applicability of PSD review -
- is plainly separable from and therefore collateral to, all the matters
that the agency would consider in a PSD review itself. The collateral
nature of the issue dimnishes the likelihood that further agency
proceedings will nmake it unnecessary for a court to decide the issue (as
does the fact that PSD revi ew cannot give the Conpany precisely what it
wants without a few conditions, such as a use of "best avail able" anti -
pol lution technology, that it may not want). See, e.g., Cty of New York v.
Heckl er, 742 F.2d 729, 736-37 (2d Cir. 1984) (court may waive statutory
exhaustion requirement when factors such as collaterality, futility, and
irreparabl e harmindicate wai ver woul d be appropriate), aff'd, 476 U S. 467
(1986); Kuehner v. Schweiker, 717 F.2d 813, 822-25 (3d Cir. 1983) (Becker,
J.,
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concurring) (judicial waiver of statutory exhaustion requirenent appropriate
when unexhausted clai msubstantially collateral, agency has taken final
position on claim and requiring exhaustion woul d cause substanti al
hardshi p), vacated, 469 U.S. 977 (1984) (renanding case for reconsideration
in light of new statute).

Second, the agency itself can waive "exhaustion" requirements. Mathews
v. Diaz 426 U. S. 67, 76-77 (1976); Mathews v. Eldridge, 424 U S. 319, 328
(1976); Dugan v. Ransay 727 F.2d 192, 194 (1st Cir. 1984). The EPA here has
created an administratively separate agency deci sion nmaki ng process for
granting or denying NADs. The EPA has agreed with the Conpany to grant a
NAD if and only if the Conpany not only promi ses not to increase eni ssions
but al so prom ses not to seek perm ssion, through the PSD process, to
increase enmi ssions levels. And, the EPA has not raised any objection to our
reviewing this case. W therefore find a waiver of whatever exhaustion
requi rements m ght otherw se apply.

Toget her these considerations nean that, whether on views the statutory
"finality" problemthrough the lens of "ripeness," of "exhaustion of
renedies,” or of "interlocutory decision," the EPA determ nation before us
is sufficiently "final" to warrant review under 42 U S.C. Section 7607(b)
(1). See
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Hawai i an Elec. Co., 723 F.2d at 1442-44 (holding that the determ nation that
a proposed change is a "major nodification" requiring PSD reviewis a "final
action" under Section 7607 (b) (1)).
1.
The Merits
A
Interpreting EPA'S Regul ati ons

The statute applies its PSD requirenents to the Conpany's proposed

nodi fication of its kilns only if the nodification will "increase[] the
amount of any air pollutant emtted.” 42 U S.C Sections 7411(a) (4),
7479(2) (O . In deciding whether or not the kiln conversion would result in

such an increase, EPA calculated the historical anpbunt of pollutants that
Kilns 3 and 6 enmitted in the past (which, under the regul ations, equals the
aver age emnissions over the past two years, see 40 C. F.R Section 52.21(b)
(21) (ii)) and conpared that with the anobunt of pollutants that the
converted kiln woul d be capable of emitting in the future. Since the
Conpany operated the kilns at only 60 percent of their capacity in 1985- 86,
the new kiln, though cleaner and nore efficient, is obviously capable of
emtting significantly nore pollutants.

The Company argues that the EPA's application of this
"actual /potential" nmethod of neasurenent to its proposed
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kil n nodification represents an inproper, arbitrary, and contradictory
interpretation of EPA's own regul ations. After reading the regul ations
t hensel ves, we di sagree.

First, the I anguage and expressed intent of the regulations both
support EPA's interpretation. The regulations provide that a "mgjor
nodi fication," subject to PSD review, includes "any physical change in or
change in the nethod of operation of a major stationary source that woul d
result in a significant net em ssions increase of any pollutant . . . .
40 C.F.R Section 52.21(b) (2) (i) (enphasis added). They go on to define
"net em ssions increase" as the ampunt by which the "sumof . . . any
increase in actual emissions" (plus or mnus other "contenporaneous" changes
in em ssions) "exceeds zero." 40 C.F.R Section 52.21(b) (3) (enphasis
added). And, nost inportantly for present purposes, they define the words
"actual emissions" in a special way.
They state that

"[a] ctual em ssions" neans the actual rate of emni ssions
of a pollutant froman em ssions unit, as determned in
accordance with paragraphs. . . (ii) through (iv)

[ bel ow] .

40 C.F.R Section 2.21(b) (21) (i) (enphasis added). Paragraph (ii)
says that

[i]n general, actual emissions as of a particular date
shall equal the average
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rate, in tons per year, at which the unit actually
emtted the pollutant during [the preceding] two-year
peri od.

40 C.F.R Section 52.21(b) (21) (ii). But, paragraph (iv) adds that

[f]lor any emi ssions unit which has not begun norna
operations on the particul ar date, actual emni ssions
shall equal the potential to emit of the unit on that
date.

40 C.F.R Section 52.21(b) (21) (iv) (enphasis added). The regulations also
define "emi ssions unit" to include "any part of a stationary source which .

. . would have the potential to emit any pollutant.” 40 C.F.R Section
52.21(b) (7) (enphasis added).

The Conmpany's proposed nodified kiln is "part of a stationary source"

and it has the "potential to emt" a pollutant. 40 C.F.R Section 52.21(b)
(7). EPA considered it to be an "emi ssions unit which has not begun nornma
operations.” 40 C F.R Section 52.21(b) (21) (iv). It therefore counted as
its "actual emi ssions,"” the nodified kiln's "potential to emt" pollution
id., namely, in the case of SO2, 1927 tons per year. See p. 4, supra. It
counted the "actual em ssions" of the existing kilns as "the average rate .

at which" they "actually emtted the pollutant during the [preceding] two
year period," 40 C.F.R Section 52.21(b) (21) (ii), nanely, in the case of
SO2, 1340 tons per year. See p. 4 supra. It
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therefore found an increase in what the regulations call "actual em ssions”
(1927 m nus 1340 equals 587 tons per year). And, after setting off

al | onabl e cont enpor aneous changes, it found that the net increase was
significantly greater than zero. See 40 C.F.R Section 52.21(b) (2) (i),
52.21(b) (3) (i).

EPA' s application of its regulation to the facts of this case conplies
with the expressed intent of the regulation's witers as well. 1In a
preanble to the regul ati on, EPA says that, when cal cul ati ng whether a
physi cal change will bring about a significant net increase in em ssions,
"the source owner must [first] quantify the amount of the proposed emn ssions
increase. This anount will generally be the potential to emt of the new or
nodified unit." 45 Fed. Reg. 52,677 (enphasis added).

In considering the | awful ness of an agency's interpretation of its own
regul ati ons, courts often give that interpretation "'controlling weight
unless it is plainly erroneous or inconsistent with the regulation.'" Udall
v. Tallman, 380 U. S. 1, 16-17 (1965) (quoting Bow es v. Sem nole Rock & Sand
Co., 325 U.S. 410, 414 (1945)); accord Donovan v. A Anorello & Sons. Inc.,
761 F.2d 61, 63 (1st cir. 1985). |In this case, EPA needs little help from
this principle, for
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bot h | anguage and expressed purpose indicate that EPA applied the
regul ati ons properly.

Second, the Conpany argues that EPA's interpretation of the regulation
is arbitrary -- that the interpretation makes little sense because it woul d
significantly discourage the Conpany, and others like it, frominstalling
nore efficient machinery that, at any production level, emts significantly
l ess pollution. But we cannot agree. EPA has sinply taken account of, and
given controlling weight to, a different consideration: the fact that a
firms decision to introduce new, nore efficient machinery may lead the firm
to decide to increase the level of production, with the result that, despite

t he new machi nery, overall emissions will increase. Indeed, EPA points out
that a firmintroducing such machi nery can escape PSD review sinply by
pronmising that it will ensure its actual emissions do not in fact increase
(that is, by promising that it will not run the machinery at such a rate as
to create an actual increase in emssions levels.) See 40 C.F. R 52.21 (b)
(4) (federally enforceabl e physical or operational limtations which effect
em ssions will be taken into consideration in determ ning "potential to
emt").

One can inmmgine circunstances that mght test the reasonabl eness of
EPA' s regulation. An electricity conpany,



for exanple, might wish to replace a peak | oad generator -- one that
operates only a few days per year -- with a new peak | oad generator that the
firmcould, but alnost certainly will not, operate every day. And,
uncertainties about the precise shape of future electricity peak demand

m ght make the firmhesitate to promse EPA it will never increase actual

em ssions (particularly since EPA insists, as a condition of accepting the
pronise and issuing the NAD, that the firmalso prom se not to apply for
pernmission for an actual increase under the PSD review process). Watever
the argunents about the "irrationality" of EPA's interpretation in such
circunst ances, however, those circunstances are not present here. The
Conpany is not interested in peak |oad capacity; it operated its old kilns
at low levels in the past; its new, nore efficient kiln mght give it the
econom c ability to increase production; consequently, EPA could plausibly
fear an increase in actual em ssions were it to provide the NAD. Thus, this
seens the very type of case for which the regul ati ons quoted above were
witten. We can find nothing arbitrary or irrational about EPA applying

t hose regul ations to the Conpany's proposal.
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Finally, the Conpany points to another regulation with which, it
argues, EPA's interpretation conflicts. That regulation says that

a physical change or change in the nethod of operation shall not
include . . . an increase in the hours of operation or in the
production rate.

40 C.F.R Section 52.21(b) (2) (iii) (f). The Conpany notes that, given
this regulation, it could increase production at its old kilns to 100
percent of capacity, thereby vastly increasing actual em ssions; why, it
argues, should it not be permtted to do the sane by building a nore
efficient kiln and then increasing output?

The answer to this question likely lies in the statute itself, for the
statute refers to the "construction" of facilities, not to increased use of
existing facilities. See 42 U S.C. Section 7479(2)(C. It may also lie in
a prediction that, as a general rule, new building will nore likely lead to
increased em ssions levels. Regardless, there is no logical contradiction
inrules that, on the one hand, pernmt firns using existing capacity sinply
to increase their output and, on the other, use the potential output of new
capacity as a basis for calculating an increase in emssions |evels. And
we can find no policy conflict sufficiently serious for
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a court to override the policynmaking authority that Congress has entrusted
to the agency.

B
I nconsi st ency
The Company argues that EPA has interpreted its regul ations
inconsistently; it says that sonetines EPA has interpreted the words

"em ssions unit which has not begun nornmal operations” to include only new
units, while here it has interpreted those words to include nodified units

as well. The Conpany points to the well-established | egal doctrine that an
agency "'nust either followits own precedents or explain why it departs
fromthem'" Shaw s Supermarkets, Inc. v. NLRB, 884 F.2d 34, 36 (1st Cr.

1989) (quoting 2 K Davis, Adm nistrative Law Treatise Section 8:9 at 198
(1979)). And, it argues that EPA has provided no explanation for any such
departure here.

We have exam ned the rel evant agency materials that the parties have
subm tted, however, and we cannot find any significant conflict. First, the
nore of ficial EPA docunents -- the regulations and the witten materials
expl aining them -- nmake clear that EPA does mean to include "nodified units”
in the category of units that have "not begun normal operations.” The
preanble to which we earlier referred, for
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exanpl e, says that the "anmpbunt of the proposed eni ssions increase"” wll
"generally be the potential to emit of the new or nodified unit." 45 Fed
Reg. 52,677 (enphasis added). Second, a nunber of EPA internal nenoranda
concerning specific projects clearly followthis interpretation. Third, two
or three internal menoranda and NAD | etters are anbi guous about whet her

nodi fied units are, or are not, included. Fourth, as EPA concedes, one NAD
letter clearly contains a contrary interpretation.

In our view, these materials do not show a significant, legally
recogni zable "conflict" within the agency for two reasons. First, the
"deviant" interpretation occurs but once. EPA materials witten both
before, and after, the deviant letter are consistent with its present
interpretation. As the Fifth Circuit stated in NLRB v. Sunnyl and Packi ng
Co., 557 F.2d 1157 (5th Gir. 1977):

[O ne swal |l ow doesn't nake a summer, and one

i nconsi stent precedent does not entitle an agency
litigant to demand that the [agency] ignore prior and
subsequent hol di ngs whi ch have followed a uniform
approach. . . . [Plaintiff] nust do nore than point to
a single potentially deviant precedent before the
reviewi ng court can find such inconsistency in agency
action as to constitute arbitrary treatnent of
litigants.
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Sunnyl and, 557 F.2d at 1160-61. Second, the NAD letters and internal
nmenoranda were written by different regional adm nistrators and division
directors on different occasions. No |arge agency can guarantee that all
its admnistrators will react simlarly, or interpret regul ations
identically, throughout the United States. The purpose of the "consistency”
doctrine in admnistrative lawis not so nmuch to assure that |ower |evel
officials will properly interpret an agency's well-established pre-existing
policies as to prevent the agency itself fromsignificantly changing those
policies wi thout conscious awareness of, and consideration of the need for,
change. See, e.g., Atchison, Topeka & Santa Fe Ry. Co. v. Wchita Bd. of
Trade, 412 U.S. 800, 808 (1973) (plurality opinion) (ground for departure
fromprior norms nust be clearly set forth so that the review ng court may
understand the basis of the agency's action and judge the consistency of
that action with the agency's nandate); Shaw s Supernarkets, 884 F.2d at 41
("Unl ess an agency either follows or consciously changes the rul es devel oped
inits precedent, those subject to the agency's authority cannot use its
precedent as a guide for their conduct; nor will that precedent check
arbitrary agency action."); Chisholmv. Defense Logistics Agency, 656 F.2d
42, 47 (3d Cir. 1981)
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(obligation to explain departures from precedent is an aspect of requirenent
that agency not act arbitrarily or capriciously); Mner v. FCC, 663 F.2d
152, 157 (D.C. Cir. 1980) (agencies nust explain departures fromprior
precedent because "'the Rule of Law requires that agencies apply the sane
basi ¢ standard of conduct to all parties appearing before them") (quoting
Teansters Local Union 769 v. NLRB, 532 F.2d 1385, 1392 (D.C. Cr 1976)).

The material we have descri bed shows no such change in EPA policy.

C
Lawf ul ness of the Regul ations

The Company argues that EPA' s regul ations, insofar as they apply the
"actual /potential" nmethod to plant nodifications, fall outside the scope of
the statute's regulation-witing authority. However, judicial review under
t hese circunstances is governed by 42 U S.C. Section 7607(b), which provides
that "[a]lny petition for review [of the |lawful ness of a regulation] shall be
filed within 60 days fromthe date notice of [the regulation's] pronul gation

. . appears in the Federal Register. 42 U.S.C. Section 7607 (b) (1).
EPA pronul gated the regulations in question in 1980, 45 Fed. Reg. 52,735
(1980); other parties have challenged their lawfulness in a suit filed in
the Court of Appeals for the
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District of Colunbia, see Chemical Mrs. Ass'n v. EPA No. 79-1112 (D.C
Cr.). The Conpany has not tried to intervene in that suit (which is still
pending). It seens obviously too late for the Conpany to mount an

i ndependent | egal challenge here. See Hawaiian Elec. Co., 723 F.2d at 1441
(holding that a challenge to another provision of 40 C.F.R Section 52.21
was untinely under 42 U S.C Section 7607 (b) (1)).

Regardl ess, the regulations in question apply to

any State inplenentation plan which has been di sapproved with
respect to prevention of significant deterioration of air quality
in any portion of any State where the existing air quality is
better than the national anbient air quality standards.

40 C.F.R Section 52.21(a) (enphasis added); See 42 U S.C. Section 7478. The
list of states changes as inplenentation plans are approved and di sapproved
as of July 1, 1988, for exanple, provisions of Section 52.21 were applicable
to nunerous states other than Puerto Rico. See, e.g., 40 CF.R Sections
52.144 (Arizona); 52.270 (California); 52.382 (Connecticut); 52.499
(District of Colunbia); 52.632 (Hawaii); 52.738 (Illinois); 52.793 (Indiana)
52.931 (Kentucky); 52.1116 (Maryl and); 52.1165 Massachusetts); 52.1180

(M chigan); 52.1234 (M nnesota); 52.1280 (M ssissippi); 52.1529 (New
Hanpshire); 52.1603 (New Jersey); 52.1689 (New York); 52.1884 (Chio);
52.2178 (South
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Dakota); 52.2303 (Texas); 52.2451 (Virginia); 52.2497 (Washi ngton); 52.2581
(Wsconsin); 52.2676 (Guam); 52.2779 (Virgin Islands); 52.2827 (American
Sanpa). These facts, in our view, nean that the regulations are "nationally
applicable" and al so "based on a determ nation of nationw de scope or

effect." 42 U S.C Section 7607(b) (1). Hence, the statute requires the
Conpany to challenge their lawfulness in the Court of Appeals for the
District of Colunbia; it cannot proceed in this court. 1d. (challenges to

national ly applicabl e regul ations nmust be brought in the District of
Colunbia Circuit; challenges to regulations of only |ocal or regiona
applicability may be brought in any appropriate circuit.)

V.
Credit for "Contenporaneous" Decreases in En ssions

The regul ations, as we have previously mentioned, measure any increase
in emssions by, first, calculating the "actual" increase in em ssions, and
second, offsetting any "contenporaneous" decrease in em ssions, due, say, to
ot her changes the firmhas made at the plant. See pp. 13-15, supra. The
Conpany undertook a coal conversion project in 1982-1983, which led to a
significant decrease in em ssions. The EPA refused to credit the Conpany
with this decrease because, it
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found, the decrease was not "contenporaneous” with the present proposed
project. The Conpany now argues that the EPA is wong.

The EPA's regul ati ons, however, make clear that the coal project was
not "contenporaneous." They say that a decrease is "contenporaneous” if it
occurs between

the date five years before construction on the particul ar change
commences[,] and . . . the date that the increase fromthe
particul ar change occurs.

40 C.F.R Section 52.21(b) (3) (iii). Since construction on the kiln

nodi fication has not yet "commence[d]", and since nore than five years has
passed since the coal conversion, the Conpany cannot bring itself within

t hi s "cont enporaneous” wi ndow. The Conpany says that it filed its NAD
application within five years of the tine it converted to coal, but that
fact is irrelevant; the regul ati on speaks of "construction on the [kiln]

. . change,"” not of an application to make the change. 40 C. F.R Section
52.21(b) (3) (iii). And, the history of the regulation, referring to an
alternative, shorter (three year) w ndow neasured with respect to "the date
an application was conplete,” nmakes clear that reference to a construction
date (along with the longer five year window) was intended. See 45 Fed
Reg. 6803 (1980) (soliciting comments on proposed
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regul ati ons defining "contenporaneous" for purposes of offsetting
em ssions) .

Since the regulation is clear, since it does not count the 1982-83 coal
conversi on project as "contenporaneous," since the Conpany nade no request
of the agency to waive the rule, and since it cannot challenge the
| awful ness of this "nationally applicable" regulation in this court, see pp.
22-24, supra; 42 U S.C. 7607(b) (1), we nmust reject its claim

For these reasons, the petition for reviewis denied and the order of
the United States Environnmental Protection Agency is affirmed.
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